RESPONSE BY THE DPEARTMENT TO SUBMISSIONS MADE ON THE 

BIRTHS AND DEATHS REGISTARTION AMENDMENT BILL, 2010 [B17-2010]

	Clause in Bill
	Section in Act
	Stakeholder
	Comment and suggested amendment by Stakeholder
	Response
	Final suggested amendment by Department

	Clause 1
	Section 1
	LSSA
	· The use of the term ‘child born out of wedlock’ is archaic, harmful and an assault on the dignity of the minor - whose certificate of birth it is. The innocent child who is prejudiced and stigmatized by having a ‘qualified’ birth certificate where his/her father is not identified. This can happen where, for example, the mother wishes to ‘punish’ the father. 

· Inasmuch as one cannot deny that there may be circumstances where the exclusion of the father’s name from the birth certificate might well be justified – such as where the father’s name is unknown – the preferable option would be to require that the father be identified on the birth certificate unless there are good reasons to the contrary. 


	The Department is of the view that the term ‘Child born out of wedlock” is still acceptable.
The identification of the father is solely the responsibility of the mother and if the parents are not married, it may be difficult to enforce the requirement of the details of the father.
	None 

	Clause 1
	Section 1
	LSSA
	· ‘Marriage’: Having regard to the dignity accorded by the Immigration Act to spousal relationships, given decisions of the Constitutional Court such as in Booysen v Minister of Home Affairs 2001(4) SA 485 (CC), it is inappropriate to exclude spousal relationships from the definition of marriage particularly as, once again, it is the children who are ultimately being prejudiced.

· 3
	Where there are spousal relationships, such information should be made known , and it should be recorded accordingly. However, it is the Department’s view that such relationships should be included in the definition of “marriage”. 
	

	Clause 4
	Section 9
	Commission on Gender Equality
	· The CGE believes that any failure to register a birth will translate into depriving one of his or right to citizenship. Accordingly, it is recommended that no provision in the proposed bill should be crafted in a manner which will allow for any official to refuse the registration a birth at any stage.


	The provision does not empower officials to refuse any registration of birth however any such notice of birth made after 30 days will have to comply with the necessary requirements. 
	None 

	Clause 4(a) and (d)

	Section 9
	ACESS
	· The DHA has indicated in its presentation on 3 August 2010 that “prescribed persons” are likely to be described in future in regulations as “legal guardian or next of kin”. However, practically … there are reasons why “parents, legal guardian or next of kin” may not be personally able to register the births. 
· We recommend that clause 4(a) be amended as follows: ‘‘(1) In the case of any child born alive, any one of his or her parents or, if neither of his or her parents is able to do so, the person having charge of the child or a person requested to do so by the parents or the said person, or if the parents are deceased, any of the prescribed persons, shall, within 30 days after the birth of such child, give notice thereof in the prescribed manner, and in compliance with the prescribed requirements, to any person contemplated in section 4.’’;
· We recommend that clause 4(b) be amended as follows: ‘‘(1A) The biometrics of the person, whose notice of birth is given, be taken in the prescribed manner, and that the Director-General may require the biometrics of his or her parents, be taken in the prescribed manner.’’;

	· The intention is to ensure that all persons who are included in the national population register are linked to their parents and by requiring parents to be the only ones registering births of their children, there will be on-line verification done prior to registration. If the mother is not included in the national population register, one will have to first deal with such case of the mother before proceeding to register the child. 
· The proposed amendment regarding clause 4(a) seeks to retain the current provision of the Act. There are several problems experienced with this provision as is, as there are fraudulent or false registrations by most persons who allege to be representing the parents.
· The proposed amendment regarding clause 4(b) is noted however if accepted as they are, they will result in the change of intention of the clauses. For instance clause 4(b) would now be a must for the taking of fingerprints of a child whereas that is not the intention. 


	None 

	Clause 4(d)
	Section 9(3A)
	CGE
	· Proposed Section 4 (d) provides for a birth to be registered within 30 days from date of birth and also provides that a birth shall not be registered unless the notice of the birth complies with the prescribed requirements for late registration.

· The CGE supports the reduced period of thirty days from one year. This will prevent fraud and mistakes as well as potential failure to register a birth.

· Notwithstanding the above the CGE does not support the proposed amendment in its current form because it allows for a functionary to refuse a late registration unless compliance is fulfilled on the part of the applicant. This is unconstitutional and has the potential to create problems especially where applicants are illiterate and are disadvantaged. Such a provision may result in a non – registration. In order to cure this mischief the CGE recommends that the proposed amendment be crafted in positive terms. 

· Under the circumstances the CGE recommends that this amendment be changed to read as follows: …., the birth must be registered in compliance with the manner prescribed for a late registration.

	Comment is not noted. However, it is our view that the current formulation of the clause is clear and understandable than the one suggested by the CGE.
	None 

	
	
	2. ACESS
	· While we fully support the proposed 30-day period for registration, we draw your attention to the fact that there exist certain cultural practices that often result in delays in naming a new born child, which could in turn delay birth registration. 

We recommend a process for pre-registration. 
	The comment is noted however pre-registration may have its won consequences which will require further research and co-operation with the Department of Health, which the Department is partnering with in order to develop new forma of proof of birth.
	

	Clause 6
	Section 12
	1. CGE
	· The proposed amendment relates to a notice in respect of an abandoned child. In this regard the crafting of the section allows the Director – General a discretion to amend the particulars of birth of any child who is abandoned in instances where such particulars are incorrect. 

· The CGE does not support the proposed amendment in its current form because a functionary may refuse to effect corrections in legitimate cases. It is necessary for corrections to be mandatory and refusal to only operate where fraud or patent misrepresentations are evident.

Under the circumstances the CGE recommends that the proposed amendments should read as follows: 12 (1)
 The notice of birth ……., the Director – General must on application, in the prescribed manner …..

	The Department is of the view that the current formulation is clear and correct than the one suggested by the CGE.
	None 

	
	
	2. ACESS
	· While we are delighted by the inclusion of orphaned children in this provision, we submit that limiting the persons who may effect the registration, to social workers alone, will prove burdensome and counter productive in future …
We recommend: 

12. (1) The notice of birth of an abandoned child which has not yet been given, shall be given, after an enquiry in respect of the child concerned in terms of the [Child Care Act, 1983 (Act No. 74 of 1983)] Children’s Act, by the social worker or authorized officer concerned: Provided that in the event of any parent of the child being traced after the registration of the birth and the particulars in any document or record in respect of the child not being reflected correctly, the Director-General may on application, in the prescribed manner, amplify and correct the said particulars.

(2) The notice of birth of an orphaned child which does not list any of the persons contemplated in terms of section 9(1), shall be given by a social worker or authorized person, after conclusion of an enquiry in respect of such child concerned in terms of the Children’s Act.’’.
	The intention is that the procedure for registration of orphaned or abandoned children should be made following an investigation by a social worker in terms of the Children’s Act, and if any person other than a social worker is authorised to conduct the investigation, that must be done in terms of the Children’s Act and not appear to be empowered by the Births and Deaths Registration Act. 
	None 

	Clause 13
	Section 27A
	CGE
	· It is most encouraging for the CGE to note a proposed amendment in Clause 6 which allows for an alteration of sex description in the birth register of a specific person. This is necessary and promotes gender equity and is supported by the CGE. 

· Unfortunately, in instances where a person’s sex is indeterminate there is no provision to address such a situation. This would include circumstances where it is impossible to categorise the sex or when a person is a hermaphrodite. In such circumstances it would be preferable to categorise such cases in keeping with the Constitution and record same in a manner which will not prejudice the person concerned. Alternatively the functionary should be allowed to register such a birth on the basis of the dominant sex trait or a medical certificate.
	The Department will consider the proposed amendment and discuss same further.
	None 

	Clause 8
	Section 22A
	CGE
	The proposal is restrictive and may be construed to prohibit spouses and parents from registering deaths. 

Against this background the CGE recommends for this ambiguity to be removed. This can be done by effecting the following changes :

22A (5) Except for a parent or spouse no person other than that contemplated in subsection (2) shall engage ….


	The comment is welcome and the Department will redraft the clause accordingly.
	Redraft the clause, taking into account the proposed amendment by the CGE.


